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I. Contempt —A VAGUE OccUPATIONAL HAZARD 


Ben Franklin once wrote that very little would be 
printed if printers were determined to print nothing that 
would offend any of their readers. 

That would be especially true today. As country and 
government have grown larger and more complicated, 
press laws have multiplied in proportion. The lot of the 
newspaper publisher has become increasingly complex. 

The Constitution granted a free press. But any serious 
student of journalism and government realizes the rela- 
tivity of such guarantees; “correlative to these rights and 
privileges society has imposed certain limitations or 
controls.” 7 

Press law has classified these limitations into such 
areas as libel, privacy, copyright, and contempt of court, 
the concern of this paper. 

Where libel and the invasion of privacy developed 
rather well-defined limits, contempt hovered in the misty 
region of semantic disagreements and contrary defini- 
tions. Where libel laws crystallized, contempt drifted 
with the judicial temper. And with trial without jury as 
part of the contempt paraphernalia, the issue often died 
before a definition of contempt was tempered in the fire 
of normal adjudication before a jury. 

A reminder of this country’s English heritage, con- 
| tempt has compounded the average newspaperman’s con- 
fusion with regard to legal matters by breeding a bewil- 
dering diversity of decisions. Possible contempts are not 
everyday problems, as are incipient libels and violations 
of the right of privacy. 


Neither writers nor administrative personnel can 
be expected to develop an adequate discretion in 
respect to contempt — not even the courthouse 
reporter can do this. ” 


The lack of regular jury trials in contempt cases has 
precluded a precise definition of what is and what isn’t 
contempt. Consequently, scores of conflicting decisions 
have emerged. 

For example: 

A Philippine politico, already imprisoned for a con- 
tempt, was adjudicated guilty of a second contempt, in 
questioning the power of the court to sentence him for 
his first contempt; but a Hawaiian editor, who had also 
questioned the power of the court to adjudge for con- 


tempt, escaped condemnation because the case to which 
he referred was completed. 

To publish a story of a judge, describing as a gross 
outrage his admitting a person to bail, with an ac- 
companying cartoon representing a tug of war — labelled 
the “People Against the Gang” — showing the judge 
pulling with the gang, was judged a contempt; but a 
different result was reached in a Mississippi case criti- 
cizing a judge for admitting a murderer to bail, because 
of the constitutional guarantee of free speech. 

After a conviction for criminal libel, it was held a 
contempt to discuss the case and indulge in severe criti- 
cism of the presiding judge. But, in another case, the 
constitutional guarantee of free speech prevented an 
adjudication for contempt in charging that a judge was 
re-elected because of his alleged views concerning an 
important will case that would later come before him 
for decision, even when accompanied by a statement that 
a fair trial could not be had in the same matter. 3 

Contempt of court by publication is no relic of the 
past. 

In December 1959, two Cleveland newspapers, the 
Press and the Plain Dealer, were indicted for premature 
publication of grand jury indictments returned in an auto 
title fraud case. 4 

In Atlanta, Judge Durwood Pye found both the 
Journal and the Constitution guilty of contempt and 
fined them $20,000.° During a jury trial for armed 
robbery, both newspapers printed the criminal record 
of the defendant, matter normally inadmissible as evi- 
dence during a trial. The judge ordered a mistrial and 
during the contempt hearing cited a Georgia Supreme 
Court decision prohibiting newspaper comment during 
pending litigation. But the Georgia Supreme Court 
cleared the Atlanta Newspapers, Inc., of the fine in a 
decision which stated that the Court was constrained to 
reverse Judge Pye’s decision because of previous con- 
tempt decisions handed down by the United States 
Supreme Court. 

In Pittsburgh, Judge Roger T. Foley of Las Vegas 
accused the press of “reprehensible conduct” in covering 
the trial of six men charged with conspiring to smuggle 
stolen guns to the rebels of Fidel Castro in 1958. 6 

But “the constitutional aspects of constructive con- 
tempt remain clouded,”7 as one writer understated the 
problem. Contempts of court often prove more confusing 
than other violations since they are “harder to define and 
easier to violate because they arise usually from com- 
menting on events” ® instead of people. Perhaps a definite 
solution to the problem is not to be had, as Cornell’s 
Professor Robert Cushman suggests. He sees the prob- 
lem as “that of drawing the line between legitimate and 
illegitimate criticism. The problem will never be fully 
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solved.” ® 

Two aspects of contempt of court by publication — 
courtroom photography and “reporter’s privilege” — 
warrant separate treatment and will only be mentioned 
in this paper. Newsmen claim these two privileges as 
aspects of the right of free press guaranteed in the Con- 
stitution. 

American courts have taken their cue from the strict 
English practice on these two activities. 

Although photography is allowed in some courts, the 
judge is still master of his own house and makes the rules 
for his own house. Most judges do not like busy photog- 
raphers in their courts for fear they will disturb the 
orderly administration of justice. A 1927 Maryland case, 
Ex parte Sturm,° has set the general judicial attitude 
toward such photography. 

“Reporter’s privilege” has fared even worse than the 
alleged right of courtroom photography. Where some 
courts allow photographs to be taken during a trial, 
“the judiciary has almost uniformly refused to recog- 
nize such reporter’s privilege immunity.” 1 

Scattered state statutes (“shield laws’’) have classi- 
fied as privileged communications made in confidence 
by news sources to a reporter. But the courts have been 
reluctant to accept the full import of such laws after they 
have been passed. 1” 

The alleged privileges of courtroom photography and 
withholding news sources claim an important place in 
the newsman’s file of problems. But at least he knows 
how he stands on these issues. Courts have expressed 
doubts that such rights or privileges even exist, or that 
the First Amendment meant to include such activities. 

This paper will consider the broader, and less certain, 
aspects of contempt of court by publication, what the 
newspaperman can expect to encounter, and suggestions 
for improved press-bar relations. 


Il. Contempt — Wuat Is Ir? 


Publication by newspapers constitutes only one spe- 
cies of contempt. Contempt is, in general: 


Any act which is calculated to embarrass, hinder, 
or obstruct court in administration of justice, or 
which is calculated to lessen its authority or its 
dignity. . . . Committed by a person who does 
any act in willful contravention of its authority or 
dignity, or tending to impede or frustrate the ad- 
ministration of justice, or by one who, being under 
the court’s authority as a party to a proceeding 
therein, willfully disobeys its lawful orders or 
fails to comply with an undertaking which he has 
been given. 7% 


A person can thus find himself in contempt of court in 
numerous ways, such as when he abstracts or alters court 
records, or institutes false suits, or destroys, removes, 
or conceals subject matter relating to the trial, or dis- 
obeys a mandate, order, or judgment of the court. 14 

Contempts are subdivided two ways. !° They are either 
direct or constructive; and they are either criminal or 
civil. A contempt may be direct and criminal, or it may 
be indirect and civil; direct and civil, or indirect and 
criminal. 

Direct contempts are those committed in the immedi- 


ate view and presence of the court while in session, or 
near the presence of the court as to obstruct or interru 
the due and orderly course of proceedings. These ar 
punishable summarily. | 

Constructive — also called indirect, or consequentié 
—contempts are those which arise from matters nq 
occurring in or near the presence of the court, but whic! 
tend to obstruct or defeat the administration of justice. | 

Civil contempts, resulting in remedial proceedings 
are those “quasi-contempts” '® which consist in the fail 
ure to do something which the party is ordered by thi 
court to do for the benefit or advantage of anothe: 
party to the proceeding before. the court. Criminal com 
tempts, resulting in punitive proceedings, are acts don) 
in disrespect of the court or its process to bring th) 
court into disrespect. The line of demarcation betweer 
criminal and civil contempts is sometimes indistinct. *) 

Contempt of court by publication, therefore, will 
likely be criminal, and usually indirect (constructive), 

Corpus Juris Secundum, a legal encyclopedia, give: 
this broad definition of contempt of court by publication) 


In general any publication relating to judicial 

action and tending to intimidate, influence, im- | 
pede, embarrass, or obstruct courts in administer- | 
ing justice in matters pending before them con- | 
stitutes contempt, irrespective of its truth or falsi- 
ty, or of the intent with which it is accompanied. 18 | 


With truth and good intent inadmissible in defen 
of contempt citations, a further distinction is draw 
between contempt and libel procedure. | 

A contempt citation can befall the newsman (1) 
before the case comes to trial, (2) during the trial, (3) 
after the verdict or decision has been rendered, and (4) 
while a motion for a new trial, or an appeal, is pending. * 

Restrictions on what facts the newspaper may pul 
lish are imposed to keep the public, the judge, and pros. 
pective jurors from forming opinions other than those 
induced by evidence introduced during the trial. 

As long as a case is pending — not finally disposee 
of —the danger of contempt remains. Corpus Juri: 
Secundum defines pendency: 


A cause remains pending so long as there is still 
something for the court to do therein, the doing 
of which may be embarrassed, impeded, or ob- 
structed by the complained of publication. Thus 
a cause is pending when it is still open to modifica- 
tion, appeal, or rehearing; and until the final 
judgment is rendered and the remittitur issued; 
and a cause is still pending within the rule, al- 
though an order has been made dismissing the 
action on the payment of the fees. On the other 
hand, it has been held that upon the denial of a 
new trial a cause is no longer pending within the 
meaning of the rule. ?° 


_ However, strict interpretation of the technical defini 
tion of “pending” risks a head-on collision with th 
First Amendment’s free press clause. If we adopt th 
definition of “pendency in the strict sense, there realh 
is no period during which any comment would b 
allowed.” 24 

If the press cannot discuss public questions in- 

volved in court litigation until after final disposi- 


tion of the particular case or until the time limit 
for appeal has expired without an appeal being 
made, it would seem that the qualified right of 
liberty of the press would be seriously restricted. 
The difficulty does not lie in the accurate report- 
ing of trials, but rather with the editorial criticism 
of the position taken by a court in its ruling or 
decision in a particular case. *” 


A case is pending, in theory, until the judicial pro- 
cess has run it full course. This could be years. The 
Toledo Newspaper Co. case, ?* for example, started in 


_ 1914, and was not decided by the United States Supreme 


Court until 1918. 


This difficulty with “pendency” has received judicial 
attention. In Bridges v. State of California,** for ex- 
ample, the court recognized that there is a timeliness in 
the discussion of public issues which is destroyed if 
criticism and comment are held until cases no longer 
are pending in the strict sense of the term. 

The existing rule confines contempt citations to a 
pending case in any circumstances, but courts no longer 
rely mainly on the technical pendency of a case to sup- 
port a citation suppressing freedom of the press. 7° Com- 
ment in such matters must now be examined for evidence 
of a clear and present danger that a substantive evil 
confronts the courts, an evil so serious that it must be 
avoided even at the price of limiting freedom of the press. 

Contempts by publication generally fall into one of 
three classes: °° 

1) False and grossly inaccurate reports of court 
proceedings. 

2) Publications which, whether true or false, have a 
reasonable tendency to interfere with the orderly admin- 
istration of justice, or publications which are in fact a 
clear and present danger to the administration of justice. 

3) Publications which scandalize the court, counsel, 
witnesses, or litigants. 

Procedure in contempt of court cases is one of the 
most disliked and criticized features of this power. 


. the mode of appeasing offended justice by 
proceedings in a contempt is so radically different 
from the proceedings by indictment, that the sub- 
ject may well be independently treated. °7 


Trial by jury, impartial hearing, and provisions for 
change of venue, available in other criminal cases, are 
not provided for in contempt cases. The proceeding for 
direct contempt is summary and prompt, in order to be 
immediately effective. 

The common law practice of denying the right of 
appeal or review is followed in some jurisdictions, except 
for errors in law or questions of jurisdiction. 

States have not been niggardly in allocating the con- 
tempt power. In North Carolina, for example: 


Every justice of the peace, referee, commissioner, 
clerk of the superior court, criminal court, or 
judge of the superior court, or justice of the 
Supreme Court or board of commissioners in 
each county, or the Utilities Commission, or mem- 
bers of the Industrial Commission, has power to 
punish for contempt while sitting for the trial or 


cause or engaged in official duties. 7° 


Contempt of court seems to be in a class by itself — 
and it presents a special kind of problem for newspapers. 


III. History or ConTEMPT — IN ENGLAND, 
AND IN THE UNITED STATES 
BrEFrorRE THE Los ANGELES TIMES CASE 


English and American courts seem to approach the 
subject of contempt from basically different viewpoints. 


The diversity in the approach of the English 
and American courts originates from the fact that 
in this area two cherished principles of Anglo- 
Saxon law conflict — free speech and fair trial. 
The English courts give almost complete precedent 
to the importance of preventing even the slightest 
interference with their work. The American courts, 
in contrast, place their emphasis on the impor- 
tance of untrammeled expression. ”° 


American judges seem more prone to consider cases 
in the light of modern developments in mass communica- 
tions. 

But despite this difference, American courts are in- 
debted to English common law for the contempt power, 
and for most of this country’s history, contempt of court 
was quite similar to that power in England. In fact, the 
law of contempt in England, as it exists today, has been 
called “closely akin to the law prior to Bridges v. Cal- 
ifornia [1941] in this country.” °° 

The contempt power originated in England, where 
disobedience of court orders was regarded as contempt 
of the king himself. 3! English courts “adopted at an 
early stage an extremely narrow view regarding any 
limitation which might be imposed on the contempt 
power.” 8° This narrow view was subsequently carried 
over to the American federal courts by the Judiciary Act 
of 1739)%4 

Jurists justify their use of the contempt power by re- 
ferring to the “inherent power” to cite for contempt. But 
a serious lapse of the stare decisis doctrine appears in a 
study of contempt — since the contempt power appears 
to be founded on “dubious historical authority.” 34 Sir 
John Fox, an authority on contempt of court, with The 
History of Contempt of Court, written in 1927, concluded 
that at the time the United States Constitution was draft- 
ed, summary power to punish indirect contempts was 
not established in English practice, and that consequently 
the doctrine was neither part of the common law of the 
United States nor part of the “judicial power” that 
Congress constitutionally authorized to confer on the 
courts. °° 

The contempt of court issue was joined at an early 
date in the United States in the case of Respublica v. 
Oswald *° in 1788. Arbitrary use of the contempt power 
in this case brewed some opposition to its use, and New 
York passed a statute limiting its state courts’ powers of 
contempt. 

Thus, the young republic early employed the “inher- 
ent right” theory to cite for contempt for out-of-court 
publication. 

Opposition to judicial abuse of the power reached a 
dramatic climax with the case of Judge James H. Peck 
of the United States District Court for the District of 
Missouri. 37 
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Luke Edward Lawless, a lawyer, was held in contempt 
by Judge Peck for publishing a respectful criticism of an 
opinion of Judge Peck. Lawless pointed out what he 
deemed errors in the decision, but without impugning 
the motives of the judge. 

Judge Peck sentenced Lawless to 24 hours imprison- 
ment and suspended him from practice as an attorney 
for 18 months, on the grounds that the publication would 
tend to prejudice similar cases which were still pending. 

Lawless preferred charges against Judge Peck, the 
House of Representatives voted to report articles of 
impeachment against him, and the Senate tried the im- 
peachment. Judge Peck was acquitted by one vote, 22 
to 21, but the close vote revealed the temper of the 
moment. 

Congress then made its first statutory attempt to 
limit the contempt power with the Act of March 2, 1831. 
The act limited federal courts’ power to cite for contempt 
to cases in which a person misbehaved in the presence of 
the court, “or so near thereto as to obstruct the admin- 
istration of justice.” This was a direct slap at arbitrary 
use of the contempt power. 

Indignation trickled down. Many state courts and 
lower federal courts used the Act of 1831 as their guide 
in citing for contempt of court. And 36 states passed 
statutes which attempted to limit the power in contempt 
cases. 

This trend seemed encouraging to the press. But all 
but four of the 36 contempt statutes experienced judicial 
subversion. °® Courts seized upon the phrase “so near 
thereto” and broadened it so as to void the effect of the 
act. “The courts had not changed their fundamental 
philosophy of the contempt power,” °® and perpetrated 
‘““udicial nullification of legislative intent.” 4° The cases 
from the Act of 1831 to the Los Angeles Times case in 
1941 indicate that courts did not truly relinquish power 
because of the Act of 1831. 

For example, the court, in Ex parte McLeod, referred 
to the Peck case and the Act of 1831 in 1903: 


It is questionable, to say the least of it, whether 
Congress intended to take away from the Courts 
the existing common-law power to punish, as for 
a contempt, improper efforts, in the guise of pub- 
lished statements or comments, pending the trial 
of a particular case, to secure judgment therein, 
in obedience to the dictates of passion or preju- 
dices, or to thrust other ulterior considerations 
before the tribunal, against which justice and the 
law seeks to guard judge and jury in the trial and 
decision of causes. 4 


Just four years after the McLeod case, the United 
States Supreme Court affirmed the full measure of the 
English common law in Patterson v. Colorado. *” “With 
the sweeping assertion of the contempt power made in 
the Patterson case, the judicial renunciation of the 1831 
statute reached its climax.” 4° 

Justice Holmes, who affirmed the court’s right to 
punish for contempt in the Patterson case — although 
he did not sanction unlimited power to cite —was the 
justice who showed the judicial winds were about to 
shift in the Toledo Newspaper Co. case. 44 While the 
majority of the court agreed that a publication was in 
contempt if it showed a “reasonable tendency” to ob- 
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struct the administration of justice, Justice Holme 
wrote a vigorous dissent. 
The 1918 Toledo Newspaper Co. case has been calle 
the culmination of the “reasonable tendency” doctrin 
in this country, and the “old doctrine of contem 
resurrected.” *° 
In one respect it resembles the case in which Judge 
Peck cited Lawless for contempt. Not that the abuse 0; 
the contempt power was so flagrant in the Toledo case} 
but it was the culmination of an unpopular policy tha) 
caused a reversal. Here, however, it was the Supreme 
Court of the United States, not the legislature, tha 
brought about the reversal. “ 
Justice Holmes, in criticizing the court’s “reasonablé 
tendency” criterion as too broad, insisted that the Judii 
cial Code, when it gives federal courts the power to pun} 
ish “misbehavior of any person in their presence, or sq 
near thereto as to obstruct the administration of vstice?t 
means to punish acts so near as to actually obstruct. He 
said that “misbehavior means something more than ad4 
verse comment or disrespect.” #6 He also struck at th 
crucial issue that the same man could be accuser and 
judge. 
Justice Holmes was to remain a dissenter for 2 
years — others would come over to his side later. 
Briefly, then, with the English common law as it 
base, contempt in this country became so burdened wit 
abuses that Congress sought to limit the contempt powe 
with the Act of 1831. Judicial interpretation dulled th 
effect of the act, however, and the Toledo Newspaper Ce. 
case bore a close resemblance to earlier discretion by the 
court that the Act of 1831 had sought to avoid. Thus, the: 
stage was set for the “clear and present danger” doctrine! 
that was forthcoming. | 


IV. A REvoLuTion: 
THE “CLEAR AND PRESENT DANGER” DOCTRINE 


Continued abuse of the contempt power since the 
inception of the republic had created dissatisfaction. The 
“reasonable tendency” test, as applied to constructive 
contempt in the Toledo Newspaper Co. case, was vague 
and indefinite because it was affected by the judge’s state 
of mind, which in turn might depend upon the weather 
or the mere pressures of the day’s business. 

The year 1941 marked a revolution in judicial re 
strictions on the contempt power. In an important series 
of cases, the United States Supreme Court handed down 
a narrow definition of contempt. The high court insisted, 
in cases from California, Florida, and Texas, that judges 
be men of fortitude, “able to thrive in a hardy climate.” 47 
Judges, though not left without legal protection, were 
removed from their hermetically sealed vacuums of ju- 
dicial privilege. This series of cases swung the courts 
back sharply to the intent of the 1831 act, although in the 
face of strong disagreement on the part of some of the 
justices. #8 

A more liberal United States Supreme Court than that 
which affirmed the contempt citation in the Toledo News- 
paper Co. case *° set the stage for the “clear and present 
danger” decisions — Bridges v. State of California, ™ 
Pennekamp v. Florida,™ and Craig v. Harney 52 — in 
1941 with Nye v. United States,5? which reversed the 
Toledo Newspaper Co. decision. 


The Nye decision held that the words “so near there- 
to” as stated by the Act of 1831 connoted physical 
proximity — that is, they were held to have “a geograph- 
ical rather than a casual meaning.” ** This decision and 
the three mentioned above aflected the decisions of every 
state court on the subject. °° 

Where the Nye decision repudiated the “reasonable 
tendency” doctrine promulgated by the Toledo News- 
paper Co. case, the Los Angeles Times case provided a 
replacement for that doctrine —the “clear and present 
danger” test. 

“Clear and present danger” first entered judicial 
language in an espionage case in 1919, Schenck v. United 
States. °° It was not until the Los Angeles Times case that 
this language was applied to contempt proceedings. °* 

Justice Black, in the majority opinion, referred to the 
principle of preventing comment on pending cases. He 
said that when the California courts punished utterances 
during the pendency of a case, the judgments produced 
restrictive results at the precise moment when public in- 
terest in the matters discussed would naturally be at its 
height. Moreover, the ban was likely to fall not only at a 
critical time but upon the most important topics of 
discussion. 

Neither did the court accept the premise that a judge 
has the right to quell all comment on or criticism of a 
pending case: 


. we are of the opinion that, upon any fair 
consideration, their [the editorials’| possible in- 
fluence on the course of justice can be dismissed 
as negligible, and that the Constitution compels 
us to set aside the convictions as unpermissible 
exercises of the state’s power. °* 


On disrespect for the judiciary, Justice Black said: 


The assumption that respect for the judiciary 
can be won by shielding judges from published 
criticism wrongly appraises the character of 
American public opinion. For it is a_ prized 
American privilege to speak one’s mind, although 
not always with perfect good taste, on all public 
institutions. And an enforced silence, however lim- 
ited, solely in the name of preserving the dignity 
of the bench, would probably engender resent- 
ment, suspicion, and contempt much more than 
it would enhance respect. °° 


Although this decision did not go unchallenged, it 
has since been reinforced by other court decisions. 

The Bridges decision contains another importance, 
self-implied but sometimes overlooked. It was during this 
case that the Supreme Court first construed the Four- 
teenth Amendment as limiting the states’ power to pun- 
ish for contempt. °° 

Pennekamp v. Florida was decided in 1946. The 
United States Supreme Court reversed a contempt verdict 
handed down by the Circuit Court of Dade County, Fla., 
and affirmed by the Florida Supreme Court, against the 
publisher and associate editor of the Miami Herald for 
the publication of editorials and a cartoon allegedly re- 
flecting on circuit court judges. 

Justice Reed, speaking for the court, said: 


What is meant by clear and present danger to a 


fair administration of justice? No definition 
would give an answer. Certainly this criticism of 
the judge’s inclinations or actions in these pend- 
ing non-jury proceedings could not directly affect 
such administration. This criticism of their actions 
could not affect their ability to decide the issues. 
Here there is only criticism of judicial action al- 
ready taken, although the cases were still pending 
on other points or might be revived by rehearings. 
For such injuries, when the statements amount to 
defamation, a judge has such remedy in damages 
for libel as do other public servants. . . . 

As we have pointed out, we must weigh the 
impact of the words against the protection given 
by the principles of the First Amendment, as 
adopted by the Fourteenth, to public comment on 
pending court cases. We conclude that the danger 
under this record to fair judicial administration 
has not the clearness and immediacy necessary to 
close the door of permissible public comment. 


When that door is closed, it closes all doors be- 
hind it. ®4 


The Craig v. Harney decision came in 1947. Three 
representatives of the Corpus Christi, Texas, Caller- 
Times were adjudged guilty of contempt for criticizing 
a county judge. 

The United States Supreme Court reversed the con- 
tempt conviction. Speaking for the court, Justice Douglas 
commented: 


This was strong language, intemperate lan- 
guage, and, we assume, an unfair criticism. But a 
judge may not hold in contempt one “‘who ven- 
tures to publish anything that tends to make him 
unpopular or to belittle him...” ... The ve- 
hemence of the language used is not alone the 
measure of the power to punish for contempt. 
The fires which it kindles must constitute an im- 
minent, not merely a likely, threat to the admin- 
istration of justice. The danger must not be remote 
or even probable; it must immediately imperil. ® 


The court added that the law of contempt was not 
made to protect judges who are sensitive to the winds of 
public opinion. “Judges are supposed to be men of 
fortitude, able to thrive in a hardy climate.” ° 

The Bridges, Pennekamp, and Craig cases introduced, 
then developed, these two propositions: ® 

1) That the constitutional right to freedom of speech 
and press, as contained in the First Amendment, is ab- 
sorbed by the Fourteenth Amendment. 

2) That the “clear and present danger” test is to be 
applied to any given set of facts involving freedom of 
speech on the one hand, and the obstruction of the 
administration of justice on the other. 

But the idea of the “inherent right” to punish for 
contempt of court has not disappeared, even though 
“clear and present danger” has been substituted for 
“reasonable tendency.” The measurement is different, the 
issue the same. And contempt proceedings are still sus- 
pect because of their unique criminal procedure, seem- 
ingly in contrast with the constitutional provisions for 
due process of law. 

Despite the increased latitude given newspapers to 
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criticize and comment, the will of judges does not seem 
to be a very firm basis for press freedom in this area. 


V. “Fair TRIAL Vv. FREE PRESS” 


Like the Bible, the Constitution can be read many 
ways. It both grants and limits powers and privileges. 
Sometimes these guarantees clash; obviously none of 
them is absolute. 

One clash that interests both the newspaperman and 
the lawyer is that of fair trial and free press. Both are 
sanctioned in the Constitution, but neither is mentioned 
as being an absolute freedom or having precedence over 
the other. Comment on a trial— before, during, or 
after —is justified by the guarantee of a free press, 
according to newspaper spokesmen. But the guarantee of 
a fair trial, according to lawyers, puts definite limits on 
the free press right. 

Where to draw the line is the problem. Newspaper- 
men and lawyers find it difficult to agree. “Apparently 
no definite standard exists in determining where the 
freedom of the press encroaches upon the judicial pre- 
rogatives” °° in the fair administration of justice — or 
vice versa. ““The Constitution has in fact been all things 
to all men.” % 

Rights, privileges, or grants — whatever they may be 
called — must be recognized then as relative, their ex- 
istence dependent upon their benefits to the individual 
and society. 

Fair trial and free press both are constitutional 
guarantees. 

Fair trial is recognized in the Fifth and Sixth Amend- 
ments. This idea of a fair trial — fair only when extrane- 
ous influence is eliminated — was imported from England. 


Since Magna Charta, the right to a fair trial by an 
impartial tribunal has been cherished and demand- 
ed by English speaking peoples as an effective 
measure to secure and enforce all other liberties to 
which free men are entitled. ® 


Justice Holmes, writing in Patterson v. Colorado, ®8 
spoke on the theory of our system by saying the conclu- 
sions to be reached in a case should be induced only by 
evidence and argument in open court, and not by any 
outside influence, either private talk or public print. 

The judge must assume responsibility for seeing that 
the trial proceeds according to these guarantees. While 
the doors of the courtroom during a criminal trial are 
expected to be open and the public admitted, the judge 
has the discretion, within bounds, of limiting those who 
attend. The size of the courtroom, the presence of ob- 
jectionable characters, the nature of the trial itself, and 
interference with the orderly administration of justice 
justify these limits at various times. ° 

In short, the judge is master of the decorum and 
procedure in his courtroom. °° 

How does this concern newspapers? 

Newspapers, exercising their constitutionally granted 
right of freedom of the press, may go beyond the bounds 
of this grant and encroach upon the right of a fair trial. 
They may obstruct justice by printing material that 
constitutes what is commonly called “trial by newspaper.” 

Justice Frankfurter strongly insisted that newspapers 
could, and often did, overstep their rights by interfering 
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with the administration of a fair trial: 


To deny that bludgeoning or poisoning com- 
ment has power to influence, or at least to disturb, 
the task of judging is to play make-believe and 
to assume that men in gowns are angels. The psy- 
chological aspects of this problem become par- 
ticularly pertinent in the case of elected judges 
with short tenure. ™ 


The right of fair trial can be threatened in many | 
ways by newspapers. Community reactions may be easily | 
triggered by careless or irresponsible reporting. For | 
example, even though a man killed another, it may not 
be murder; it may have been in self-defense, or man- | 
slaughter. All so-called rapes are not attacks upon en- 
tirely innocent females. Such cases can be mishandled to 
the detriment of the defendant. Most readers do not | 
have the time to distinguish between true and false | 
reports. They may be too busy, ignorant, or lethargic. | 

When the attitude created by the newspaper account 
is hostile to the defendant, the tendency is to destroy the | 
practical value of the presumption of innocence, if not | 
before the court, at least before the public whose attitude 
will have a very important bearing on the subsequent 
life of the defendant, whether he is acquitted or not. 

Fair and accurate reports of court proceedings are 
justified. But reports are often, according to a report of 
a special committee of the American Bar Association, 
highly colored reports, filled with exaggeration, effusion, 
distortion, deduction, conjecture, prediction, and so forth. 
The committee suggested these reports do havoc to liti- 
gants, courts, and the process of public justice. 

Free press advocates also have constitutional backing. 
The First Amendment plainly forbids Congress to make 
any law abridging freedom of speech or press, and states 
are obliged to adhere to this principle because of the 
Fourteenth Amendment, which absorbs the provisions of 
the First Amendment through the due process clause. 

Just as newspaper indiscretion may result in infringe- 
ments upon the right of a fair trial, so may judicial in- 
discretion obstruct the exercise of a free press. 

In its broadest sense, freedom of the press includes 
more than mere exemption from censorship. It includes 
also security against laws enacted by the legislative de- 
partment, or measures resorted to by either of the other 
branches for the purposes of stifling just criticism or 
muzzling opinion. 7 


Most of those who talk on the subject — if 
they were frank — would have to admit that to 
them “license” means not a well-defined course, 
the boundaries of which can be strictly delimited, 


but what to them, for the time being, is objection- 
able. 7° 


The judicial “pomp and circumstance” practiced in 
old England, when attempted in this country now, ignores 
the rights of a free press. The idea of judicial integrity 
is not something to be forced down the throats of people 
— it must be earned. 74 

A free and uncensored press benefits more than just 
the press itself. It also helps maintain the kind of court 
system envisioned by the founders of the republic, since 
the public relies chiefly on the press for its appraisal of 
how its judicial system is working. 7 


Every citizen has the right to know that the courts are 
responsible and that the public duty is performed. News- 
paper and radio publicity, within proper bounds, pro- 
vides checks and balances against tendencies to pervert 
justice, which will inevitably occur so long as justice 
depends upon human judges. Selecting judges by popular 
‘vote, and the attendant insecurity of tenure, makes judges 
particularly subject to political and personal pressures. ‘® 
So this other right, a free press, also finds constitutional 
justification. 

But the claims conflict. 

Why is this reconciliation so hard to achieve? Selfish 
claims by some, on both sides, make compromise difficult; 
but probably a sincere belief that his claim should take 
precedence over an opposing claim has led many a sup- 
porter of one view or the other to stand inflexible. 

Neither side need be found guilty. There seems to be 
something basically wrong with the phrase “Fair Trial v. 
Free Press.” These should not be warring factions, but 
two vital, cooperative components of a working democ- 
racy. They should be fitted together to produce a work- 
ing balance of rights. 

An intelligent compromise is needed. 

This means not surrender, but a realistic appraisal 
of rights and responsibilities. 


VI. ConcLUSION — AND THE PARADOX OF DUE PROCESS 


This paper already has conceded that certain limits 
must preclude the press from exercising absolute free- 
dom of expression, which, unstopped, would become 
license. 

However, no segment of society is perfect, and this 
imperfection does not mean any group should be sum- 
marily stripped of its rights. “[The] enlightened, mod- 
ern, liberal American view of freedom of expression . . 
should prevail against the temporary inconvenience which 

its abuses may entail.” 77 
| Neither does the fact that publications sometimes 
breed unpleasantness within the judiciary mean that the 
press has overstepped its rights. 


It cannot be said that liberty of the press means 
only the right to publish laudatory matter con- 
cerning a court or judge, but that as to their 
shortcomings or demerits there must be some pro- 
found silence. In the language of a distinguished 
jurist: “No such divinity doth hedge about a 
judge.” “8 


Justice Holmes also spoke on this point: 


If there is any principle of the Constitution that 
more imperatively calls for attachment than any 
other, it is the principle of free thought — not 
free thought for those who agree with us, but 
freedom for the thought we hate. 7° 


The integrity of a fair trial — due process of law — 
often justifies the use of contempt citations against the 
press. 

At this point a paradox appears. 

Newspapers are criticized because it is feared they 
sometimes endanger a defendant’s right to a fair trial. 
Critics say prejudicial stories or information may lessen 


the defendant’s chances of being judged solely on the 
basis of evidence presented in court. Certain articles or 
editorials or cartoons might influence the jury. This 
anxiety for the defendant’s rights extends until the time 
the legal process has run its full course. 

Yet when newspapers are cited for contempt, for 
publishing material that in the opinion of the court ob- 
structs the administration of justice, they —as defend- 
ants — fall into an entirely different, and inferior, class. 

They enjoy no such protection— even though al- 
leged interference with another defendant’s protections is 
the issue in point. Trial by jury, change of venue, and the 
other rights usually associated with criminal cases are 
not afforded the defendant newspaper in a contempt of 
court case. Instead, there are summary punishment, sen- 
tence without jury, and no provision for change of venue. 
Surely the writers of the Constitution did not intend due 
process of law to be denied certain majorities. 


. it should be noted that this power completely 
disregards what are thought of as being funda- 
mental requisites of a free society; that is, trial 
by jury, notice, impartial hearings, and freedom 
of speech and press. °° 


The U.C.L.A. Law Review, speaking of criminal con- 
tempt as a way of defending the court and guaranteeing 
a free trial, said: 


This defense is unique in that the procedure for 
its punishment is ordinarily devoid of many of 
the safeguards attendant upon an ordinary crimi- 
nal prosecution. 1 


For some strange reason, it is well settled that a news- 
paper in contempt proceedings is not entitled to a trial 
by jury, upon controverted facts. 8° It is somewhat more 
understandable why a judge can act summarily, without 
notice, hearing, or use of jury with regard to immediate 
disturbances within the courtroom. ** Out-of-court publi- 
cations are another thing. 

The U.C.L.A. Law Review has recognized two con- 
stitutional questions raised by the contempt procedure: *4 

1) Does this procedure deprive the contemner of 
liberty or property without due process of law? 

2) Does this offense violate the constitutional guar- 
antees of freedom of speech and press? 

And the United States Supreme Court has questioned 
the propriety of a judge who punishes a defendant for 
contempt when the contempt consists of an attack on that 
very judge. °° 

The U.C.L.A. Law Review article lists two reasons 
why a defendant in a contempt proceeding should have a 
trial by jury. 8° First, it would be fairer to the defendant. 
Second, the courts might be forced to give a more precise 
definition of contempt of court. 


The concept of an elected official having the 
authority to silence his critics by fine, imprison- 
ment, or the threat of either, is repugnant to a 
free society. 87 


In Green v. United States, 88 an unusally severe sen- 
tence of three years was imposed for contempt. Three 
members of the United States Supreme Court — Black, 
Warren, and Douglas—contended unsuccessfully that 
summary punishment for criminal contempt was despotic, 
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and that indictment by grand jury and trial by jury were 
a constitutional necessity in such prosecutions. 

If courts must be protected from prejudicial influ- 
ences, must it be done through a method of questionable 
constitutional virtue? The Michigan Law Review, in 
1958, after discussing the views of Justices Black, Doug- 
las, and Chief Justice Warren, said: 


The inference is drawn that if the founders of the 
Constitution had squarely considered the problem 
of indirect criminal contempts, they would surely 
have desired to remove them from the power of 
a single judge. °° 


Thayer also finds the contempt procedure distasteful: 


When the power to cite for contempt is used to 
stifle criticism of the courts themselves, or when 
a court cites for what is termed scandalizing the 
court, the use is akin to summary punishment for 
seditious libel. °° 


The Yale Law Journal brushes aside as foolish such 
complete discretion to one man: “. . . absurdities are 
the natural result of a rule which gives complete discre- 
tion to punish for mere threats.” %4 

The Notre Dame Lawyer in 1949 contended that rigid 
contempt rules were not necessary: 


Experience seems to prove the contrary. The fed- 
eral courts, as well as some state courts, have for 
quite a few years been divested of the power to 
punish indirect contempts by publication, and 
there is as yet no evidence of any disruption of 
the judicial process. %” 


John L. Thomas, a former Missouri Circuit Court and 
Supreme Court judge, in a book summing up his views 
on constructive contempt by newspapers, says: 


. the legislative department of the government 
has the power to control and restrict the judicial 
in the exercise of its authority to punish for con- 
tempt . . . the latter cannot go beyond the limita- 
tions prescribed by the former. This position thus 
formulated is the result of the inexorable logic 
of events, and is attributable to the growth of law 
under democratic institutions. 

The courts base their power to punish for con- 
tempt chiefly upon the law of necessity, which is 
the law of self-defense. To some extent that may 
be true. That the courts should have the power, by 
summary process, at the time to keep the peace 
within their own precincts; to protect themselves 
and the parties concerned, in the business before 
them, from insult and interference, and enforce 
their orders, and judgments, is too axiomatic to 
admit of proof by argument; but acts or words, 
done or said, or published away from the courts, 
and not in their presence, stand upon different 
grounds entirely, because the law of necessity 
does not apply in these, there being more appro- 
priate remedies for any wrong growing out of 
them [Italics in the original]. 4 
Lord Campbell said such a position of a judge, 
in such a case, was an invidious one, and it is the 
universal opinion of mankind that, no matter how 
exalted the ministers of law may be, they cannot 


entirely free themselves from the feeling that they 
have been injured, and that they must vindicate 
themselves [Italics in the original]. *° 


tioned by Thomas? 


Lassiter offers what he considers suitable alternatives} 


to contempt of court: 


(a) Grant a continuance of the cause until 
the effects of the inflammatory and prejudicial 
publicity have subsided. 

(b) Direct a change of venue under similar 
circumstances. : 

(c) Declare a mistrial, or even after verdict 


: ; | 
What are the “more appropriate remedies” menj} 


grant a new trial, when it appears that jurors have | 


read or heard prejudicial matters concerning the 


immediate case published by newspapers or broad- if 


cast by radio, making it impossible for them to 
render a fair and impartial verdict based solely 
on the evidence presented and the legal instruc- 
tions from the court. 

(d) Exclude from the jury persons who, be- 
cause of preconceived opinions of the defendant’s 
euilt based on prejudicial press and radio pub- 
licity about the case, are unable to perform their 
duties as jurors. 

Appellate courts, too, may be more diligent 
and effective in safeguarding the rights of prison- 
ers on trial by reversing convictions and granting 
new trials. When domination of the court pro- 
ceedings by an inflammatory press and radio is 
such as to constitute a denial of due process, it 
is obviously the appellate court’s duty to reverse 
the conviction and grant a new trial. °° 


Some general guides by which the actual prejudicial 


influence of newspaper articles could be measured were 
offered by the New York University Law Review in 
1959: 9% 

1) Some or all of the jurors actually read or heard 
the items complained of. 

2) The item is capable of being prejudicial. 

3) It has in fact exerted a prejudicial influence on 


some or all of the jurors, thus depriving the defendant of 


an impartial trial. 

The same article also names three actions that would 
obviate the necessity of citing newspapers for contempt 
of court — change of venue, motion for a continuance, 
and motion for a severance. °° 


Theoretically, the change of venue would enable the | 
defendant to have his case tried in an area as yet un- | 


acquainted with it; the continuance would postpone the 


trial of the case until such time as the effects of the pub- | 


licity have subsided. Through the motion for a severance, 


applicable only in the case of multiple defendants, the | 
accused would seek to avoid adverse reflection on the | 
merits of his own case, arising from publicity directed | 


primarily at one or more of his codefendants. 
However, these proposals seem to skirt instead of 
solve the problem. Damaging newspaper publicity could 


follow the trial wherever it goes. In such a situation, some _ 


restraint would be in order. But it seems contempt as it 
is now practiced is not the answer and does not afford the 
fundamental safeguards due the defendant newspaper. 
Trial by jury, before a court other than the one which 


issued the contempt citation, with an opportunity for the 


nal defendants, 


defense to present evidence, would raise the newspaper’s 
status as a defendant to a level enjoyed by other crimi- 
including murderers, burglars, and 


‘rapists. 


So far, nothing has been said of voluntary restraints. 


‘These are, of course, to be hoped for. Unfortunately, a 


New York University Law Review observation, made in 


1959, is too often true: 


; 


Although a sizeable segment of the press would 
probably welcome some sort of [self] regulation, 
the rest surrenders too easily to the high correla- 
tion between front page crime reports and circula- 
tion figures. %? 


There must be a better understanding by the press 
and bar of the functions of the other. Leaders of both 
groups could lead educational efforts toward this end. 

A Massachusetts press-bar “standing liaison” has set 
a good example. Early in 1960, the Boston College Law 
School, the Massachusetts Newspaper Information Serv- 
ice, the New England Society of Newspaper Editors, and 


the Boston and Massachusetts Bar Associations sponsored 


| 


an exchange of ideas between lawyers and newspapermen 
in Boston. Delegates on both sides confessed they are too 
sensitive on some points, and that this might be avoided 
in the future if regular discussions were held. Thus, the 
“standing liaison” was set up to discuss problems. 1° 


It should be realized that freedom of the press and 
fair trial are not in themselves ends. Both are necessary 
adjuncts to the goal of freedom for the individual. If 
either should be lost, so would individual freedom. 

Newspapers must expect to be reprimanded when 
they tread brashly into an area where they interfere with 
the right of a fair trial. Such unfair treatment to persons 
involved in a trial cannot be tolerated. 

But it is no more fair for the “various pretenses of 
contempt of court, maintained by certain trial judges” 1° 
to be used arbitrarily against newspapers, in a manner 
never meant by the writers of the Constitution. 

Newspapers, when cited for criminal contempt, should 
be entitled to the same legal safeguards afforded defend- 
ants in other criminal actions. They should not be open 
targets to judicial wrath. Trial by jury, impartial hear- 
ing, and provisions for change of venue are fundamental 
rights, and they should not be denied any group. And 
how can an American explain a situation in which the 
same man is accuser, prosecutor, and judge. This is what 
a newspaper faces when cited for contempt of court — it 
is at the offended judge’s mercy. 


Although they are often deserving of the punishment 
they receive, the crux of the matter seems to be that news- 
papers do not have the chance to prove themselves. When 
citing newspapers for contempt, judges claim they are 
protecting the due process of law. Where is due process 
for the newspaper? 
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